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CURRENT TOPICS 


Speed in Legislation 

THE whole case for a reform of the procedure in the public 
business in the House of Commons is contained in the first 
sentence of a ‘‘ Scheme for acceleration of proceedings on 
Public Bills,’ published as part of a memorandum by 
His Majesty’s Government in the minutes of evidence taken 
on the first day of the Select Committee on the Procedure 
in the Public Business of the House. It states: ‘‘ During 
the period of transition from war to peace a really heavy 
programme of legislation of one kind and another will be 
required, and will be required for the purposes of reconstruc- 
tion.’’ The memorandum does not deal with subordinate 
legislation, nor with private or provisional order bills. The 
main expenditure of time upon legislation, it is stated, arises 
at the Committee stage. It proposes that the number of 
‘standing committees and their hours of sitting should be 
increased, and that practically all government bills should 
be referred to the standing committees. It is estimated by 
the Government that this will save up to thirty days on 
the floor of the House in the course of a session. Apart 
from this and minor amendments of procedure the Government 
consider that the situation as regards private members’ 
time is likely to remain as at present during the relevant 
period, but they do not contemplate any inroad on question 
time. In the speaker’s memorandum, Col. CLIFTON BROWN 
expressed agreement with the general plan, but pointed out 
that more standing committees will probably mean more 
trained clerks, more reporters and more chairmen, and that 
reporters are a specially difficult problem at the moment. 
He hoped that it would be on most occasions unnecessary 
to apply a guillotine resolution to proceedings in standing 
committees as an agreed time table would be preferable. The 
minutes of evidence taken on the 2nd day (19th September) 
contain the memorandum of the Clerk of the House 
(Sir Gilbert Campion, K.C.B.) on the Government proposals. 
While emphasising the “risk of inconvenient rigidity in 
having different bodies concerned with the drawing up of 
time tables,”’ he hoped that the scheme would provide an 
additional opportunity of debate in the House. The witnesses 
examined on the two days were the Right Hon. The Speaker 
(Col. D. Clifton Brown), the Lord President of the Council 
(the Right Hon. Herbert Morrison), the Clerk of the House 
(Sir Gilbert Campion, K.C.B.), and Sir Granville Ram, K.C.B., 
K.C., First Parliamentary Counsel to the Treasury and 
principal draftsman of Government bills. 


The Court is Adjourned 
DIGNIFIED and solemn rebukes from the bench to counsel 
and solicitors seeking adjournments of their cases without 
solid reasons have not been rare in the past few years. With 
all the understanding that can be mustered in regard to the 
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difficulties of those arranging the lists in the High Court and 
the county courts, it is impossible completely to understand 
why, even without the difficulties caused by solicitors and 
counsel adjourning their cases, judges should be overworked 
on some days and on others should rise well before the luncheon 
adjournment. In the High Court, it is true, a certain measure 
of elasticity is exercised when a judge with nothing left in his 
list takes over a case which obviously cannot be reached if left 
in another judge’s list. In the county court only one judge 
sits in the vast majority of districts, and the registrar’s aid 
can be invoked only with the consent of both parties if the 
case is outside his jurisdiction. A certain well-known county 
court judge, in whose judgments litigants rightly had the 
greatest confidence, used to adjourn cases from town to town 
on his circuit, and the unfortunate litigant not infrequently 
had to put up with the cost of these adjournments to attain 
the long-desired decision. This was not so very long ago 
and, in a smaller degree, the inconvenience still exists. In the 
magistrates’ courts remands for further inquiries and adjourn- 
ments for want of time are not unknown, and advocates 
patiently bear them as part of their cross. An adjournment 
which prima facie would seem impossible to justify occurred 
on 19th September at the magistrates’ courts at Stratford. 
Counsel and solicitors waiting to have their cases tried were 
told by the bench at 1 p.m. that the court would rise until 
1.45 p.m. On returning they were told by a police officer 
that the court, for some unknown reason, had decided after 
all to adjourn until 10th October. Any reason which one 
tries in charity to assign to conduct of this sort seems hopelessly 
inadequate. If advocates owe a duty to the court, there is 
a collateral obligation due from the court to advocates, who, 
without the clerical assistance that was formerly available, 
have to crowd much public service into very little time. 
Most benches realise this, but the Stratford case is by no means 
unique. It seems to call for a strong warning from the proper 
authorities. 


Town Planning and Local Government 

In his opening address at the Town and Country Planning 
Summer School at Bristol on the 19th September, 1945, 
the Minister of Town and Country Planning, Mr. Lewis 
SILKIN, referred to the fact that a Bill dealing with the 
problem of compensation and betterment was to be introduced 
during the present session of Parliament, and said that a 
solution of the compensation and betterment problem 
necessitated the existence of an effective system of planning 
control, and the local planning authorities must be ready to 
exercise far-reaching new powers with courage and constructive 
wisdom. Speaking of the development of satellite towns and 
new towns, the Minister said that one of the most difficult 
problems raised in this connection was that of fitting the new 
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urban growth into the existing structure of local government. 
He realised the anxieties of the local authorities on this score, 
and he proposed shortly to open conversations with repre- 
sentative local authority organisations upon it. He also 
proposed to appoint a New Towns Committee under the 
chairmanship of Lorp REITH, with the following terms of 
reference: ‘To consider the general questions of the 
establishment, development, organisation and administration 
that will arise in the promotion of new towns in furtherance 
of a policy of planned decentralisation from congested urban 
areas; and in accordance therewith to suggest guiding 
principles on which such towns should be established and 
developed as self-contained and balanced communities for 
work and living.” This is a welcome step towards imple- 
menting the Barlow report. The country owes much to the 
independence of the councils and local authorities, for there 
it is still possible, in spite of some abuses, to discuss freely 
and publicly matters of local interest. The Minister’s state- 
ment of the difficulties of reconciling national with local 
necessities is not exaggerated, but we have not the slightest 
doubt that these difficulties can be surmounted in the same 
spirit in which so many greater obstacles have been overcome 
in the past few years. 


New Survey Maps 


THE Ordnance Survey Department are now publishing a 
series of maps which constitute the most comprehensive 
survey ever undertaken of the national life and resources of 
Great Britain. They are on a scale of 10 miles to an inch, 
and the record is being undertaken by the Ministry of Town 
and Country Planning and the Department of Health for 
Scotland. They depict geological and physical structure, 
land use, mining, industry, administrative areas, population, 
communications, public utility undertakings and other informa- 
tion, much of which has never been previously published. 
As a result of an inquiry in 1941, a Maps Office was instituted 
under Dr. E. C. WiLtatts, in the Planning Branch of the 
Ministry of Works, which, in 1943, became the Ministry of 
Town and Country Planning. A similar Maps Office was 
opened in Edinburgh, in the Department of Health for 
Scotland. Other departments have co-operated. Each map 
is in two sheets which, together, form a convenient size for 
wall display (approximately 5ft. 6in. by 3ft. 6in.) and they are 
large enough to indicate all towns, most villages, and all 
railways, Class I roads and canals. The northern sheet 
covers all Scotland and England north of Kendal and Northal- 
lerton, and the second sheet includes the rest of England and 
Wales. The map of administrative areas is an important one, 
as hitherto there has been no single map giving this information 
for the whole country. It shows by various colours and tints 
the boundaries of the administrative counties, county, 
municipal and metropolitan boroughs, urban and rural dis- 
tricts, and in Scotland those of large and small burghs and 
other district councils. Besides the immense amount of 
industrial and agricultural information which the maps 
show, we direct the attention of readers to the following 
matters : The Roads Map (12) shows trunk routes, Class I (a) 
and II (4) roads in distinctive colours. Each road will bear 
the approved classification number of the Ministry of War 
Transport, and the map will also show ferries and the telephone 
boxes of the A.A. and R.A.C. The Railway Map (13) will 
show the main and other systems distinguished by standard 
colours and the number of tracks by three thicknesses of lines. 
Joint lines are clearly shown by combinations of colour, and 
electrified and narrow gauge lines are also distinguished. 
This is the first map of its kind to be produced, and has only 
been made possible by the close co-operation maintained with 
the Ministry of War Transport and the railway engineers. 
The most advanced map now being prepared for printing is 
the map of Electricity Statutory Supply Areas (11), distin- 
guishing local authority and company ownerships, power 
companies and joint electricity authorities. The Gas Map 
will show statutory and non-statutory supply areas, gas works 
graded according to maximum daily capacity, coke ovens, 
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principal links and the approximate areas of available supply. 
Other maps in the series which may be published in due course 
are ports, canals and water distribution. 


Negligence Action against a Solicitor 


In the issues of the Irish Law Times Reports, dated 25th 
August and 1st September, there appears the report of a 
case in the Supreme Court of Eire, to which we desire to draw 
the attention of solicitors, on account of the professional issues 
which it raises (Somers v. Erskine, 79 Ir. L.T. 107). The 
action, which was one claiming damages for negligence against 
a solicitor, was tried by MARTIN MAGUIRE, J., who decided, 
inter alta, that a solicitor who, with notice of possible defects, 
allowed his client to take a lease without investigating the 
lessor’s title or power of leasing was negligent. The lease in 
question was a building lease, and before its execution, the 
solicitor for the vendor had drawn the attention of the solicitor 
for the purchaser more than once to the doubts and difficulties 
existing as to the lessor’s title. The purchaser’s solicitor, 
nevertheless, failed to make further inquiries and the lease 
was executed. Maguire, J., said: “‘ The lease itself provided 
for the erection of a number of houses, which would have to 
be disposed of by way of sub-lease when erected. The 
necessity for obtaining a reasonably good title should have 
been obvious to the late Mr. Erskine.’’ On a plea that the 
Statute of Limitations applied, Maguire, J., held that the 
solicitor’s duty to investigate title continued right down to 
the date of execution, and his negligence did not date back to 
the date when he advised his client to execute the lease. 
The learned judge further held that there was ample corrobor- 
ation of the negligence of the deceased from the facts and 
documents (In re Hodgson, 31 Ch. D. 177). Applying the 
rule in Hadley v. Baxendale, 9 Ex. 341, Maguire, J., held that 
the plaintiff was entitled to recover the costs of the invalid 
lease paid to the lessor and to have credited against the estate 
of the late Mr. Erskine the costs unpaid, but charged him by 
Mr. Erskine in connection with the procuring of the lease. 
Further, the plaintiff had been unsuccessfully sued for rent 
and he was entitled to costs he had incurred in connection 
with that action and which he had not recovered in that 
action. On the facts, MAGUIRE, J., rejected the plaintiff's 
claim for loss of work and building materials and loss of profits, 
as they resulted from circumstances other than Mr. Erskine’s 
breach of duty. The judgment of Maguire, J., was subse- 
quently affirmed by a Court of Appeal, consisting of SULLIVAN, 
C.J., MURNAGHAN, J., and Byrne, J., with the exception 
that the court disallowed the item of costs in connection with 
the action in which the plaintiff had been unsuccessfully sued 
for rent, on the ground that he had already had credit for 
those costs. 


Recent Scots Decisions 


THE laws of Scotland are not in all respects different from 
the laws of England. Indeed they possess many statutes in 
common, and even on common law matters they not 
infrequently meet or at least help each other, as in the notable 
case of McAlister v. Stevenson and Donoghue [1932] A.C. 
For that reason alone the Annual Digest of decisions on Scots 
cases, published in Edinburgh for the Faculty of Advocates, 
makes interesting reading for English lawyers. To give the 
English reader anything like a complete idea of the 
community of principle between English law and Scots law 
it would be necessary to make a considerable selection from 
the current Digest, which has just been published for 1944. 
But glancing at random through the pages of this instructive 
volume, the eye lights on case after case which may usefully 
be cited, not, of course, as binding, but as persuasive 
authority. First in importance is James B. Fraser & Co. 
v. Denny, Mott & Dickson [1944] A.C. 265, in which it was 
held that an option to purchase real estate, which was an 
incident of a trading agreement, lapsed when the trading for 
which the agreement was made became impossible. Of 
practical interest to English lawyers are the observations by 
Lorp MoNCRIEFF upon a practice in undefended actions of 
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divorce on the ground of adultery of adducing the spouse 
against whom the action is brought as a witness for the 
‘ pursuer ’’ (Chatman v. Chatman [1944] S.C. 494). A point 
of vital importance in the criminal law is dealt with in 
Kennedy v. H.M. Advocate [1944] S.C. 171, in which it was 
held that in a murder trial where a plea of drunkenness is 
put forward the judge must decide whether there is any 
evidence of incapacity to form the intent to kill or do serious 
injury, and if he decides that there is some evidence, however 
slight or doubtfully relevant—and it need not be medical— 
he must leave the plea to the jury. If we had space to 
comment on all the cases of importance to English lawyers 
we should like to have mentioned the numerous cases on the 
emergency legislation, and particularly the cases on price 
control. Perusal of this Digest is not only interesting, but 
also useful to the English reader. 


Spending, Saving and Salvage 

WE are a long way from the post-war period when we can 
be told to spend freely, and with the blessing of officialdom. 
The cry now and for some time to come must be “‘ produce 
and save.” In other words, the lesson of Thanksgiving 
Week is that our gratitude for deliverance must not be 
translated into an orgy of spending and wasting. The 
circulating of all the money earned and saved during the 
war by the civilian population, combined with the necessarily 
continuing shortage of consumer goods, would soon lead 
to a disastrous inflation. Solicitors will without a doubt 
advise their clients to invest in National Savings when the 
choice arises, but there is also another aspect in which solicitors, 
as much as if not more than any one class in the community, 
can effect economies. In the House of Commons on 21st 
August the Minister of Supply and Aircraft Production said 
that collections of waste paper had fallen, and stocks were 
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only half of what they were a year ago. He said that the 
need for salvage was greater than ever for maintaining essential 
supplies of paper and board, including wall boards for the 
housing programme. He asked the public to continue their 
co-operation. Since then the Waste Paper Recovery Associa- 
tion has held a highly successful touring exhibition. We 
have in the past drawn the attention of readers to the necessity 
for saving paper. The restriction of imports which must 
follow the colossal expenditure and loss of markets during the 
past six years necessitates, among other things, a falling off 
in our purchases abroad of timber and other raw materials 
for paper making. The more salvage there is during the next 
few years the better our economic future is assured. 


Recent Decision 

In R. v. William Joyce, at the Central Criminal Court, on 
19th September, TucKER, J., directed the jury to return a 
verdict of ‘“ Not Guilty’ on two counts alleging that the 
accused, being a British subject owing allegiance to the 
Crown, did adhere to the enemy between 18th October, 1939, 
and 29th May, 1945. The learned judge described as “ really 
overwhelming ”’ the evidence put forward by the defence that 
the accused was not a British subject. On a third count, 
that being a person owing allegiance to the King, the accused 
traitorously adhered to the King’s enemies, in Germany, by 
broadcasting propaganda between 18th September, 1939, 
and 2nd July, 1940 (during which dates he held a British 
passport). His lordship directed the jury that if a man 
having made his home here and come to live here permanently 
left this country with a British passport, which gave the 
protection which was normally afforded to a British subject, 
he did not divest himself of the allegiance which he already 
owed. The accused was found guilty on the third count, 
and sentenced to death. 


A CONVEYANCER’S DIARY 


’ SALE OF CHARITY LAND 


LAND held by charitable trustees gives rise to some of the most 
confusing questions in the law of property. The point of 
view from which I am going to discuss it is that of the legal 
adviser to a purchaser of land who thinks that the vendor may 
be a charity (or a body of charitable trustees), and is inquiring 
whether the vendor can make title. 

The first question is, of course, whether the vendor is 
actually a charity. That is a large subject in itself, and one 
upon which we cannot linger. Assuming that the answer 
isin the affirmative, what then? Apart from statute, there 
were great dangers in the sale of charity land unless the trustees 
had an express power of sale. The court took the line that 
charitable trustees could sell if sale would be beneficial to the 
charity ; the onus was on the purchaser to show, on a subse- 
quent sale, that such circumstances had in fact arisen, and 
the difficulty of an outsider showing any such thing was 
likely to be considerable. 

Section 24 of the Charitable Trusts Act, 1853, gives to the 
Charity Commissioners power to authorise sales or exchanges 
of charity land in particular cases, if, after inquiry, they find 
that such sale or exchange “can be effected on such terms 
as to increase the income of the charity, or would otherwise be 
advantageous to the charity.”” Section 62 of the Act of 1853 
provides that the Act shall not extend to a number of named 
charities and various special classes of charity. On s. 62 
there are a variety of very difficult questions, which are outside 
our present subject, particularly the notorious question, what 
is a “‘ mixed charity.’’ The effect of the 1853 Act is, however, 
that the Charity Commissioners are empowered to authorise 
particular sales by those charities to which the Act applied. 

By s. 29 of the Charitable Trusts Amendment Act, 1855, 
it was provided that : “ It shall not be lawful for the trustees or 
persons acting in the administration of any charity to make or 
grant, otherwise than with the express authority of Parliament, 
under any Act already passed or which hereafter may be passed, 


or of a court or judge of competent jurisdiction, or with the 
approval of the board (sc., of Charity Commissioners), any 
sale, mortgage or charge of the charity estate, or any lease 
thereof in reversion after more than three years of any existing 
term, or for any term of life, or in consideration wholly or in 
part of any fine, or for any term of years exceeding twenty-one 
years.” Section 1 of the Act of 1855 provides that that Act 
and the Act of 1853 “ shall be construed together as one Act,” 
with the consequence that the very wide prohibitions of s. 29 
of the Act of 1855 do not apply to those charities which are 
excluded from the Act of 1853 by s. 62 thereof. 

Down to this point, then, one has a general prohibition on 
sales of charity land (and certain other transactions) if the 
charity is within the Act of 1853, but there is nothing in either 
Act as regards those charities excluded by s. 62. The Charity 
Commission can authorise any particular sale under s. 24 
of the Act of 1853; the prohibition does not apply to sales 
under the authority of Parliament, under a scheme, or under 
the authority of the court. 

By s. 29 of the Settled Land Act, 1925, all land “ vested in 
trustees on or for charitable, ecclesiastical or public trusts or 
purposes ” is to be deemed, for the purposes of that section, 
to be settled land, and “‘ the trustees shall, without constituting 
them statutory owners, have in reference to the land, all the 
powers which are by this Act conferred on a tenant for life 
and on the trustees of the settlement.’’ The second sub- 
section provides, however, that “the said powers shall be 
exercisable subject to such consents or orders, if any, being 
obtained, as would, if the Act had not been passed, have been 
requisite if the transaction were being effected under an express 
power conferred by the instrument creating the trust.” 
Section 29 of the Act of 1925 is not always easy to understand, 
but its practical effect on sales of land held by charities 
governed by the Acts of 1853 and 1855 seems to be small. 
The section applies to “ public” trusts, and thus confers a 
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power of sale in certain cases where there was formerly no 
way of getting an order for sale from the Charity Commis- 
sion owing to the trust not being charitable. Like powers 
would seem to be conferred upon those charities which are 
excluded by s. 62 of the Act of 1853. Again, as regards 
transactions by charities falling within s. 62 of the 1853 Act, 
a transaction not directly prohibited by s. 29 of the 1855 Act, 
may be made lawful by s. 29 of the Act of 1925. Thus, such 
a charity can now grant a lease for less than twenty-one years 
without any leave: a longer term would require permission 
under the terms of s. 29 of the 1855 Act. But, as regards 
sales, the governing factor is that s. 29 of the Act of 1925 
requires the obtaining of all consents or orders which would 
have been necessary apart from the Act of 1925; hence s. 29 
of the Act of 1855 has still to be fully honoured. 

We can now consider what the adviser of a purchaser of 
land from a vendor who appears to be a charity should look 
for. He must first inquire whether the “ charity ’’ is indeed 
a charity. If it is he must then try to decide whether the 
charity is within or outside the Act of 1853, bearing in mind, 
when he construes s. 62 of that Act, that in the cases of so-called 
“mixed ”’ charities some land of a given charity may be inside 
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but other land of the same charity may be outside. If the 
charity is outside the Act of 1853, the purchaser need only 
consider whether the sale would be proper if made by a 
tenant for life. If it is within the Act of 1853, he must see 
that s. 29 of the Act of 1855 is complied with, i.e., he must 
see that the sale is taking place under the authority of 
Parliament, under a scheme, or with the approval of the 
Charity Commission. In pursuing these points, the purchaser 
will assure his own title. If he deals with them wrongly, 
he may well acquire no title, since s. 29 of the 1855 Act says 
that ‘it shall not be lawful” to make sales without the 
requisite consents. I understand that in some cases purchasers 
have insisted on the vendor getting the leave of the Charity 
Commission for a sale, on the footing that the vendor was 
within the 1853 Act, but that the Commission have disclaimed 
jurisdiction. The purchaser in such a case should go to the 
court for a declaration that a good title has not been shown : 
if the vendor is within the 1853 Act, the sale will be unlawful 
under the 1855 Act, whether or not the Commission accept juris- 
diction. Whether a given charity is within s. 62 of the 1853 Act 
is a question of law for the court to determine, and a disclaimer 
by the Commission is no protection to the purchaser. 


LANDLORD AND TENANT NOTEBOOK 


OBTAINING POSSESSION OF AGRICULTURAL HOLDINGS 


AGRICULTURE prospered during the recent war and it is 
expected that steps will be taken to prevent a repetition of 
the depression which followed the last one. Consequently, a 
good many ex-members of our forces are contemplating 
farming. When an opportunity to acquire a tenanted holding 
presents itself, there are two legal obstacles in particular 
which call for consideration. 

The first is Defence Reg. 62 (4A): ‘“‘ Where the whole or 
any part of an agricultural holding is subject to a contract of 
sale made since the third day of September, nineteen hundred 
and thirty-nine, or has been sold in pursuance of a contract 
of sale made since that date, any notice to quit that holding 
or any part thereof given to the tenant so as to expire at any 
time after the year nineteen hundred and forty-one shall be 
null and void: Provided that this paragraph shall not apply 
to any notice if (whether before or after the giving thereof) 
the Minister of Agriculture and Fisheries consents in writing 
thereto.’’ I mentioned the proviso when discussing War 
Agriculture Executive Committees in our issue of 16th June 
last (89 Sot. J. 276), citing Irving v. Patterson (1943), 
87 Sor. J. 174, a decision which shows that to attack any 
decision of the Minister would be uphill work indeed. 
Whether it is possible to sound the department before entering 
into a contract to purchase a reversion is doubtful. All one 
can say on the matter is that the regulation was made under 
the Emergency Powers (Defence) Act, 1939, s. 1 (1), the 
important words in this case being clearly “ maintaining 
supplies . . . essential to the life of the community,” so that 
what the Ministry should consider is whether the consenting 
to the notice to quit will or will not make for improved 
production of food. 

It may be noticed that the paragraph applies when there is 
a sale or contract of sale, and its language may be contrasted 
with that of the Rent, etc., Restrictions Amendment Act, 
1933, Sched. I, para. (h), restricting the right of a reversioner 
who “ has become landlord by purchasing the dwelling-house 
or any interest therein.’”” We now know definitely that this 
applies when, to put it colloquially, a house has been sold 
over the tenant’s head, and it is probable (see 89 Sor. J. 53) 
that anyone who took a long and concurrent lease of controlled 
property in the hope of evading the provision would be 
disappointed. The Increase of Rent, etc., Restrictions Acts 
are not expressed in, and probably deliberately avoid, 
conveyancing language; but that of Defence Reg. 62 (4a) 
appears to be technical, and it may be that an intending 
farmer might keep outside its scope if, instead of purchasing 


the reversion, he accepts a grant of a long lease (which might 
contain an option to purchase). 

The other obstacle to be considered is this : if the intending 
purchaser suggests that the vendor should give the tenant 
notice to quit, he will ultimately find himself up against 
A.H.A., 1923, s. 26 (1): “‘ On the making of any contract for 


sale of a holding . . . held by a tenant from year to year any 
then current and unexpired notice-to determine the tenancy 
. . . given to the tenant . . . shall, if the contract of sale 


is made by whom the notice to quit was given, be null and 
void unless the tenant has. . . prior to such contract of sale, 
agreed that such notice shall be valid.’’ The judiciary has 
been somewhat puzzled by this subsection, which consolidates 
the provisions of earlier Acts. In Blay v. Dadswell {1922} 
1 K.B. 632 (C.A.), Bankes, L.J., complained “ there is no 
sufficient indication of the particular mischief which the Act 
of 1919 was intended to remedy,” and Scrutton, L.J., expressed 
himself to the same effect. In Rochester and Chatham Joint 
Sewerage Board v. Clinch (1925) Ch. 753, Astbury, J., was 
quite outspoken: ‘’ No one has been able to tell me the 
object of these provisions fi.e., those replaced by the 
consolidation subsection], and it is difficult to appreciate the 
particular risks against which the Legislature wished to 
protect the agricultural tenant.” 

The two cases mentioned dealt with out-of-the-way 
problems: the first decided that the enactment applied even 
when the sale was to the tenant himself (part of a holding 
had been sold), and the second that after severance of a holding 
a notice to quit given by all reversioners is not nullified 
if one reversioner contracts to sell his part. Questions like 
these are unlikely to trouble the ex-serviceman who contem- 
plates farming; but the subsection, coupled with Defence 
Reg. 62 (4A), does indeed make it difficult for him to proceed 
with confidence if the farm he desires to occupy is let. If 
I may respectfully venture a suggestion about the mischief 
intended to be remedied, and one prompted by the history 
of and interpretation given to para. (h) of Sched. I to the 
Rent, etc., Restrictions Amendment Act, 1933, it would 
be this: A.H.A., 1923, as a whole is designed to confer 
rights on tenants and obligations on landlords, and most 
of those rights and obligations become effective when the 
tenancy expires. This being so, while it is true that the 
Act contains certain safeguards, notably in s. 57 (4), the 
consequences of a sale of the reversion after notice to quit 
has been given by the landlord may be more serious to him 
than the selling of a dwelling-house ‘“‘ over the head ”’ of its 
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tenant. I suggest that this is the “ particular risk ” which 
the Legislature had in mind, and the “ mischief ” it intended 
to remedy or rather anticipate ; whether it was necessary 
to go to such a length is, of course, a different matter and 
one which does not concern the lawyer. What remains is 
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the fact that Defence Reg. 62 (4A) cannot be got round by 
giving notice to quit before sale ; and the only advice which 
a practitioner can safely tender is that if the contemplated 
farm could produce more food under his client’s management, 
he stands some chance of realising his ambitions. 


TO-DAY AND YESTERDAY 


September 24.—William Hussey Burgh for a brief period 
shone with extraordinary brilliance in the world of law and 
politics of eighteenth century Ireland. The son of a barrister, 
he was called to the bar in 1769 at twenty-seven. Eight years 
later he attained the highest rank short of the bench, that of 
prime serjeant. Among the intimate friends of his early years 
at the bar was Henry Grattan, with whom he worked in the 
successful struggle for the removal of Ireland’s commercial 
disabilities. In 1782, when his nation achieved her short-lived 
legislative autonomy, he accepted the post of Chief Baron of the 
Exchequer. He was only forty, at the height of his power as 
an advocate, and he might well have looked much higher, but 
perhaps he had a premonition of his approaching end. Next 
year on circuit at Armagh he caught a cold, which developed 
into a fever, and he died on the 24th September. As an orator 
he was second only to Flood, as a statesman, to Grattan, and 
at the bar he had no superior. His virtues and his patriotism 
made him the idol of the nation. 


September 25.—On the 25th September, 1413, an ecclesiastical 
court sat at the house of the Black Friars within Ludgate to 
try Sir John Oldcastle, the Lollard leader, on a charge of heresy. 
In the course of the hearing he plainly defined his beliefs on the 
doctrine of the Holy Eucharist and the necessity of confession 
to a priest and these diverged from orthodoxy. In the discussion 
that followed both sides quoted scripture freely and Oldcastle 
finished by denouncing the Pope as head of anti-Christ, the 
prelates as his members and the friars as his tail. He was 
declered a heretic and handed over to the secular arm, but 
Henry V was anxious to save his life and he was given forty days’ 
grace in the hope that he would recant. He profited by the 
delay to escape from the Tower. Shortly afterwards a widespread 
Lollard conspiracy was nipped in the bud only just in time to 
prevent a dangerous rising, but Oldcastle remained at large for 
four years being formally outlawed. In 1417 he was caught, 
convicted as an outlawed traitor and a heretic and executed. 


September 26.—On the 26th September, 1881, the landlady 
of the “‘ White Swan” at Derby and the sexton of the parish 
church were prosecuted before the local magistrates because 
one Sunday morning the sexton, having found that there was 
no wine for the communion service, had applied to the landlady 
out of hours. Though no payment had been made at the time 
of purchase, they were both fined. 


September 27.—Laurence de Allerthorpe became a Baron 
of the Exchequer on the 27th September, 1375. He served for 
the rest of the reign of Edward III, the whole of that of Richard II 
and two years of that of Henry IV. 


September 28.—On the 28th September, 1685, Lord Chief 
Justice Jeffreys on his way back from the Bloody Assizes stopped 
at Windsor to see the King and “ His Majesty taking into his 
royal consideration the many eminent and faithful services of the 
Right Honourable George Lord Jeffreys of Wem, Lord Chief 
Justice of England, has rendered the Crown, as well in the reign 
of the late King of ever-blessed memory as since His Majesty’s 
accession of the throne, was pleased this day to commit to him 
the custody of the Great Seal of England with the title of Lord 
Chancellor.’’ He was only forty years old. 

September 29.—Judge Francis Raikes, K.C., of the Hull 
County Court, died from heart failure at his home, Leat House, 
Malton, on the 29th September, 1906. Born in 1842, he first 
went into the merchant service. After three years he passed 


into the Royal Navy, serving in different parts of the world 
for seven years. Failing eyesight forced him to give up the sea, 
and he was called to the Bar in 1873. He devoted himself to 
Admiralty work and achieved an excellent practice, though 
twice illness interrupted it. He took silk in 1893 and became a 
judge in 1898. In the maritime cases which came before him 
at Hull his knowledge of nautical phraseology and seafaring 
technicalities showed him at his best judicially. 


September 30.—On the 30th September, 1361, John Knyvet 
was appointed a judge of the Common Pleas. Four years later 
he became Chief Justice of the King’s Bench, and in 1372 he 
rose to be Lord Chancellor, one of the few lay Chancellors of the 
Middle Ages. 


COLLAPSE IN COURT 

It is fortunate that the Nuremburg trials had not begun 
when the floor of the court room there collapsed, probably 
an after effect of the bombing. A somewhat similar but more 
tragic accident, which occurred in an English court in 1757, is 
described in a letter to his wife from the judge who was presiding 
there. Wilmot, J., afterwards Chief Justice, was holding the 
Spring Assizes at Worcester, and this is what he said: ‘‘ Between 
two and three, as we were trying causes, a stack of chimneys 
blew upon the top of that part of the hall where I was sitting 
and beat the roof down upon us; but, as I sat up close to the 
wall, I have escaped without the least hurt. When I saw it 
begin to yield and open, I despaired of my own life and the lives 
of all within the compass of the roof. Mr. John Lawes is killed, 
and the attorney in the cause which was trying is killed, and I am 
afraid some others; there were many wounded and bruised. 
It was the most frightful scene I ever beheld. I was just beginning 
to sum up the evidence, in the cause which I was trying, to the 
jury, and intending to go immediately after I had finished. Most 
of the counsel were gone, and they who remained in court are 
very little hurt, though they seemed to be in the place of greatest 
danger ... Two of the jurymen who were trying the cause 
are killed, and they are carrying dead and wounded bodies out 
of the ruins still.” 


ANOTHER PEGASUS 

It seems that airborne officers, having formed a club called 
the Pegasus, discovered that for half a century another Pegasus 
Club had been the rallying point for the cavaliers of bench and bar, 
Consequently Major Gough, the secretary of the newcomer, 
sought and reached an understanding with Mr. Justice Pilcher, 
whereby it is to be known as the Pegasus (Airborne) Club. A 
somewhat similar difficulty attended the birth of the first Pegasus 
Club, for it was realised that the benchers of the Inner Temple 
would not allow the Winged Horse to be filched from them and 
used as the club’s crest unless it were distinguished by substantial 
alterations of design. Sir Frank Lockwood was accordingly 
entrusted with the task, and taking the future Mr. Justice 
Bucknill as his model for the rider, he redrew Pegasus bestridden 
by a barrister in wig and bands and flowing gown. He conformed 
to classical tradition in omitting both saddle and bridle. It 
was the future Lord Darling, who considered that ‘‘ The Bar 
Point-to-Point Steeplechase Club’’ would be a clumsy title 
and suggested the Pegasus instead. As to pronunciation, lights 
of the law have provided many varieties: ‘‘ Pegarsus,”’ 
“ Peegaysus ”’ ’s ‘‘ Peegasus 


” 


and ‘‘ Pegeesus,”’ but Lord Roche’s 
seems to agree best with classical accentuation. 





Wills and Bequests 

Mr. F. W. Ash, retired solicitor, Stoke-on-Trent, left £66,068, 
with net personalty £59,933. 

Mr. L. F. Callingham, solicitor, of Mattingley, left £149,572, 
with net personalty £143,163. 

Mr. H. F. Cornes, barrister-at-law, left £87,739, with net 
personalty £87,610. 

Mr. J. H. Dickson, solicitor, of Chester, left £2,719, with net 
personalty £2,519. 





Mr. C. A. Elgood, O.B.E., J.P., solicitor, of Beckenham, left 
£75,822, with net personalty £69,926. 


Mr. G. W. L. Fernandes, solicitor, of Blackburn, left £48,356, 
with net personalty £48,241. 


Mr. G. C. R. Marshall, solicitor, of Lincoln’s Inn, W.C.2, left 
£40,986, with net personalty £38,776. 


Mir. J. M. Mason, solicitor, Newcastle-under-Lyme, Staffs, 
left £16,798, with net personalty £15,636. 
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Circuit 55 — Dorset- 


hire 
His Hon. JupGe Cave, 
K.C, 


Andover, 10 
Blandford, 25 
*Bournemouth, 4 (R.), 

12 (J.S I, 16, 17 
Bridport, 2 


Crewkerne, ° (R.) 
*Dorchester, 5 
Lymington, 19 
*Poole, 3, 24 (R.) 
Ringwood, 18 
*Salisbury, 4 
Shaftesbury, 1 
Swanage, 26 
*Weymouth, 2 
Wimborne, 15 
*Yeovil, 11 


Circuit 56—Kent 
His Hon. JupGce Sir 
Geratp Hurst, K.C. 
Bromley, 3, 16, 17, 24 
*Croydon, 8, 9, 10, 22, 
23, 29, 30, 31 
Dartford, 11, 25 
East Grinstead, 2 
Gravesend, 15 
Sevenoaks, 1 
Tonbridge, 4 
Tunbridge Wells, 18 


Circuit 57-Devonshire 
His Hon. Jupce 
THESIGER 
Axmunster, 15 (R.) 
t* Barnstaple, 23 
Bideford, 24 
Chard, 18 (R.) 
t*Exeter, 18, 19 
Honiton, 
Langport, 15 
Newton Abbot, 22 
Okehampton, 25 
South Molton, 26 
Taunton, 8 
Tiverton, 
*Torquay, 17 
Torrington, 9, 10 


Totnes, 
Wellington, 15 (R.) 


Circuit 58—Essex 


His Hon. Jupce 
Trevor Hunter, 
oC 


K.C, 
Brentwood, 19 (R.) 
Gray’s Thurrock, 9 (R.) 
Ilford, 1 (R.), 2, 8 (R.), 
15 (R. ), 16, 22 (R.), 
23, 29 (R.), 30 
Southend, 3 (R.), 
11 (R. ), 12,17 (R. B} 


Circuit 59—Cornwall 
His Hon. Jupcr 
ARMSTRONG 
Bodmin, 
Camelford, 
Falmouth, 15 (R.) 
Helston, 8 
Holsworthy, 30 (R.) 
Kingsbridge, 31 (R.) 
Launceston, 19 
Liskeard, 11 
Newquay, 
t*Penzance, 10 
Plymouth, 10 (R.), 16, 
17, 18 


Redruth, 4 

St. Austell, 9 

Tavistock, 12 
t*Truro, 5 


The Mayor’s & City 
f London Court 
His Hon. JupGe 
Dopson 
His Hon. Jupce 
BEAZLEY 
His Hon. JupGe 
THOMAS 
His Hon. Jupce 
McCiurE 
Guildhall, 1, 2, 3 (A.), 
5 (JS 


25, 20S», 29, 30, 


+ 
Court 
+ = Admiralty 


(B.) = Bankruptcy 

(R.B.) = —— in 
nkrup 

(Add.) = Additional” 


(A.) = Admiralty 
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COUNTY COURT LETTER 


The Threshing of Wheat 

In Price v. Eckley, at Hereford County Court, the claim was for 
£31 3s. as the balance of an amount due for threshing wheat and 
baling straw. The plaintiff was a farmer, and his case was that 
in March, 1943, he had done the work for the defendant in 
334 hours. The recognised charge was {1 per hour and the bill 
came to £33 10s., plus £1 for fixing and removing tackle. Credit 
was given, however, for the use of the defendant’s tractor, viz., 
2s. per hour, making the bill £31 3s. net. Corroborative evidence 
as to the reasonableness of the allowance of 2s. was given by 
another farmer. The plaintiff had offered to act on the opinion 
of other contractors or of the War Agricultural Executive 
Committee as to the proper charge, but the defendant would 
not take an outside opinion. The defendant’s case was that the 
plaintiff should have allowed 6s. per hour for the tractor and one 
man. The amount due was /24 9s., and this had been paid into 
court. Most contractors, when charging £1 per hour, supplied 
a tractor, threshing machine and three men. A witness from 
the committee stated that their charge of £1 per hour was for 
the services of tractor, threshing box, baler and two men. The 
charge for the hire of tractor and man was 5s. plus cost of fuel. 
The committee did not compete with contractors, as their aim 
was to assist farmers. His Honour Judge Roope Reeve, K.C., 
gave judgment for the plaintiff for £31 3s. and costs. 


Claim to Possession on Demobilisation 


In Cockett v. Walker, at Canterbury County Court, the claim 
was for possession of a house at Herne Bay. The plaintiff was a 
sergeant in the R.A.F., about to be demobilised, and his case 
was that he had bought the house in 1938, and now required it for 
occupation by himself, his wife and two children. In civil life 
he had worked as a plumber and electrician in Herne Bay, and it 
was essential for him to obtain a house there, in order to keep 
his goodwill in the business. His children were aged three and 
a half and eighteen months, and he and his wife were living with 
them in a three-bedroomed cottage, with six other people. The 
defendant was a flying officer, and his case was that his wife and 
child were living at the house in question. As the plaintiff had 
bought the house after 1937 it was necessary to offer alternative 
accomm-dation. The accommodation offered was a fourth-floor 
flat approached by five flights of stairs. The evidence of the 
senior sanitary inspector of Herne Bay Urban District Council was 


. that the flat would be most unsuitable for a woman with a young 


child. His Honour Judge Clements gave judgment for the 


defendant. 
POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding thal neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 


Vesting of Mortgage Securities in Universal Legatees 
Q. A dies having appointed B and C (both solicitors) to be 
executors and trustees, who duly proved the will. The clause 
enabling solicitor-trustees to charge for legal work was included 


in the will. The estate consisted chiefly of money out on mortgage. | 


When the estate was wound up, the residuary legatees wrote to 
the executors asking for the mortgage deeds to be sent to them 
“so that they might have a look at them and take them to their 
bank.’’ The deeds were accordingly sent. Some time after, a 
letter was received by the executors from another solicitor stating 
that he had been instructed by the residuary legatees to prepare 
assents by the executors to the vesting of the mortgages in the 
residuary legatees. Incidentally, the residuary legatees are the 
sole beneficiaries. Have the residuary legatees power to retain 
the services of another solicitor in this matter, or are not the 
executor-solicitors the proper and only persons to do this work ? 

A. The present writer knows of no authoritative pronounce- 
ment on the matter. He would have objected to send the deeds 
of the mortgage securities to the legatves until the mortgages had 
been legally vested in them. and incidentally he would always 
use an assignment of the benefit instead of an assent, even though 
each such assignment requires a small stamp. He gives his 
opinion, however, that if, in the circumstances, the legatees should 
desire to do so, they are entitled to have the assignments or 
assents prepared by their own solicitors, the executors’ solicitors 
charging for approving and executing. The executors’ solicitors 
should ask for the mortgage deeds to be returned temporarily so 
that they can properly peruse the documents drafted by the 
legatees’ solicitors. 
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REVIEW 


Middlesex County Council Act, 1944 (Annotated). By Sir 
Harry G. Pritcuarp, Kt., D.L., with a Preface by Sir Jonn 
MAupE, K.C.B., K.B.E. 1945. London: The Solicitors’ Law 
Stationery Society, Ltd. 30s. net. 

Sir John Maude, in his Preface, rightly points out the immense 
labour involved in the preparation of a Consolidating Bill, which, 
in 482 sections and eight schedules, takes the place of some 
sixteen local Acts passed during the last fifty years. Sir Harry 
Pritchard, author of this book, was largely responsible for the 
work of preparing the Bill, and no one could have been found 
more fitted to produce this annotated copy of it. 

The book consists of a reprint of the King’s Printer’s copy of 
the Act, together with notes, section by section, intended to 
relate the new Act to the previously existing legislation. The 
Act is introduced by an extensive commentary and also tables of 
comparison between the old and new legislation. It is completed 
with a most necessary index which enables a stranger to the Act 
to find his way about its many sections. 

To local authorities in the region of Middlesex the book will 
prove invaluable, and we do not doubt that it will also appeal to 
numerous other county bodies throughout the country. The 
critical could well question the large amount of material on each 
page, due no doubt to paper restrictions, but it must be passed 
lightly by in view of the excellence of the paper on which this 
volume is printed. 


BOOKS RECEIVED 


Willis’s Workmen’s Compensation Acts, 1925 to 1943. With 
Notes, Rules, Orders, Regulations and Schemes. Thirty- 
seventh Edition. 1945. pp. clvi, 1206 and (Index) 102. 
London: Butterworth & Co. (Publishers), Ltd. 30s. net. 

Anson’s Law of Contract. Nineteenth Edition by J. L. 
BriErRLY, D.C.L., of Lincoln’s Inn, Barrister-at-Law. 1945. 
pp. xxxvi and (with Index) 455. London: Oxford University 
Press. 15s. net. 

Stone’s Justices’ Manual, 1945. Seventy-seventh Edition. 
Edited by E. J. Haywarp, C.B.E., Solicitor, Clerk to the 
Justices for the City of Cardiff. pp. cccxxxix, 2,946 and (Index) 
190. London: Butterworth & Co. (Publishers), Ltd. Thick 
edition: 50s. net. Thin edition: 55s. net. 

Business Finance and Accounts. By DonaLtp Cousins, 
Chartered Accountant. 1945. pp. 113. London: Gee & Co, 
(Publishers), Ltd. 15s. net. 

Medical Jurisprudence and Toxicology. By JOHN GLAISTER, 
J.P., D.Sc., M.D., F.R.S. (Edin.). Eighth Edition, 1945. 
With 222 illustrations, 89 in colour. pp. vii and (with Index) 
691. Edinburgh: E. & S. Livingstone, Ltd. 30s. net. 

Correction * 

The Law of Contracts. By G. C. CHersHireE, D.C.L., and 
C. H. S. Firoot, M.A. Published by Messrs. Butterworth 
and Co. (Publishers), Ltd. The price of this book is 35s. net, 
and not 25s. net, as stated in our last issue. 


OBITUARY 


Mr. F. PROCTOR 
Mr. Frederick Proctor, solicitor, of Messrs. C. F. Saunders and 
Proctor, solicitors, of Crewkerne, Somerset, died on Saturday, 
8th September, aged fifty-six. He was admitted in 1919. 


Mr. A. E. ROBINSON 
Mr. Albert Edward Robinson, solicitor, of Messrs. Palmer and 
Robinson, solicitors, of Hoxton, N.1, died recently, aged seventy- 
eight. He was admitted in 1894. 


Mr. J. R. WHELDON 
Mr. James Reid Wheldon, solicitor, of South Shields, died on 
Friday, 14th September, aged eighty-four. He was admitted 
in 1883. 
Mr. E. C. DURANT 
Mr. Edward Cecil Durant, solicitor, of Messrs. Lovegrove and 
Durant, solicitors, of Windsor, died on Thursday, 6th September, 
aged cighty-one. He was admitted in 1888 and was a former 
Town Clerk of Windsor. 


Mr. S. H. S. COOK 
Mr. Sidney Herbert Spencer Cook, solicitor, of Messrs. 
Burnham, Son & Lewin, solicitors, of Wellingborough, Northants, 
died on Monday, 10th September. He was admitted in 1900. 
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NOTES OF CASES 


COURT OF APPEAL 
In ve Samuel, ex parte the Trustee v. Kerman 
Lord Greene, M.R., du Parcq and Morton, L.JJ. 30th July, 1945 
Bankruptcy—A fter-acquived pvroperty—Solicitor receives property 
as agent of bankrupt—Property handed to bankrupt’s agent with 
knowledge of intention to sell—Whether solicitor lable for 

conversion—Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 59), s. 47. 

Appeal from a decision of Evershed, J. (ante, p. 294). 

S had been divorced by her husband. He had agreed to give 
to her certain jewellery, which was his property, and he handed 
such jewellery to his own solicitors, who wrote to the solicitors 
of S stating that the jewellery was awaiting collection. 5S, who 
was an undischarged bankrupt, on the 26th November, 1943, 
sent M, who had previously been in her employment, to K, the 
respondent, who was her solicitor. M handed to K a written 
authority from S to collect the jewellery and a letter signed by 
her asking him to hand the jewellery, when he had collected it, 
to M. In this letter S stated that she proposed to sell the 
jewellery in order to provide for the education of her son. K 
collected the jewellery and handed it to M. It was subsequently 
sold by S and no part of the proceeds of sale reached the hands 
of the appellant, the trustee in bankruptcy of S. K knew that 
S was an undischarged bankrupt. The trustee in bankruptcy 
of S applied by motion for a declaration that K had been guilty 
of conversion in handing the jewellery to M as agent of S, and 
that he was liable to refund to the trustee the value of the 
jewellery. Evershed, J., held that K was not guilty of the 
tort of conversion and dismissed the motion. The trustee in 
bankruptcy appealed. 

Morton, L.J., reading the judgment of the court dismissing 
the appeal, said that K, when he received the jewellery, received 
it on behalf of his principal, the bankrupt. The husband’s gift 
to the bankrupt only became complete when possession of the 
jewellery was delivered to K. Immediately thereafter the 
jewellery became the property of the trustee in bankruptcy 
under s. 38 (a) of the Bankruptcy Act, 1914. The bankrupt, 
however, was in possession of that property by her agent and 
that possession was not wrongful. Moreover, under s. 47 she 
was in a position to confer a good title on any person dealing with 
her bona fide for value. It was conceded that, if K had been 
simply instructed to hand the jewellery to M, carrying out such 
instructions would not have been a conversion ; it was said that 
his act was a conversion because he knew that the bankrupt 
was an undischarged bankrupt and that the jewellery was to 
be sold on behalf of the bankrupt. This information did not 
impress the character of a conversion on the transfer of the 
jewellery to M. It was reasonable for K to assume that any 
sale would be a sale to a bona fide purchaser for value. Whatever 
might have been the position if K’s principal had had no right 
or interest in the goods, he was in fact acting on the instructions 
of a principal on whose behalf he had acquired the goods, and 
who had a right to the possession of the goods against all the 
world except the trustee, and who could confer a good title to 
the goods on sale. At no time was any person in wrongful 
possession of the jewellery. It was impossible to hold that K, 
who merely did one ministerial act, was guilty of conversion. 

COUNSEL: G. O. Slade, K.C., and Aronson ; Beyfus, K.C., and 
Gallop. 

Soticitors : Spector & Spector ; Forsyte, Kerman & Phillips. 

{Reported by Miss B. A. Bicknew., Barrister-at-Law.] 


CHANCERY DIVISION 
In ve Roberts; Public Trustee v. Roberts 
Evershed, J. 13th July, 1945 
Trust—Policy—Father takes out policy on son’s life—Declaration 
in policy that held on trust for son—Premiums paid by father— 

Advancement. 

Adjourned summons. 

By a policy of insurance taken out on the 12th September, 
1907, by R it was agreed that, if the yearly premiums therein 
stated were duly paid, the insurers would pay £500, plus profits, 
to R, his executors, administrators or assigns, ‘‘ but always as 
trustee or trustees for the life assured.’’ K paid all the premiums 
which fell due during his life, amounting to £368 10s. R by his 
will bequeathed the policy on the life of his son equally between 
the son’s wife and two daughters, or such of them as should be 
living at the son’s death, and R directed his trustees to keep the 
policy on foot by paying the premiums. RK died in 1940 and 


the trustees of his will paid out of the income of his residuary 
estate three further premiums amounting to £33 10s. 
by his will gave all his estate to M, one of his daughters. 


The son 
The 


son died in 1942, his wife having predeceased him. The policy 
moneys, amounting, with bonuses, to £736 15s., were paid to 
the trustees of R’s will. They took out this summons asking 
whether they were entitled to a lien on the policy moneys for 
the sum of £368 10s. premiums paid by R, and, subject to the 
satisfaction of any lien they had, who was entitled to the moneys. 
EVERSHED, J., said that the novel question was whether R 
must be treated as having ‘“‘ advanced ”’ in the technical sense 
the sums which he paid during his lifetime. The correct answer 
was in the son’s favour. True R had constituted himself a trustee 
for his son and so would prima facie be entitled to an indemnity 
for moneys provided by him to preserve the property. But the 
trustee here was R and the beneficiary his son. It was well 
established that a father making payments in his son’s favour 
was prima facie, and if there were no evidence to the contrary, 
to be taken to be making and intending an advance in the son’s 
favour and for his benefit. It was contended that the relationship 
of trustee and cestui que trust overrode the conclusion which 
would normally flow from that of father and son. In his 
judgment, where the trustee was the father and the beneficiary 
the son, payments made by the trustee for the benefit of the 
trust property were, prima facie, to be regarded as intended for 
the beneficiary’s benefit. This view was supported by In re 
Smith’s Estate [1937] Ch. 639, per Luxmoore, L.J., at p. 640. 
The question whether there had been an advancement was a 
question of fact. Great reliance had been placed on R’s will, 
which proceeded on the view that the policy moneys were R’s 
own property. In considering whether an advance was intended, 
the material date was the date when the advance was made. 
The real question was what was R’s intention when he paid 
each premium. His conclusion was that R intended the 
premiums to be an advancement. The presumption of advance- 
ment could not apply to the premiums paid after R’s death, 
when the relationship of father and son had ceased. The trustees 
were entitled to a lien for the sum of £33 10s. paid by them, 
but not for the sum of £368 10s. paid by R. The policy moneys 
were payable to M, the daughter, to whom the son had left all 
his property. 
CounsEL; H. Rose ; Wilfrid Hunt ; Winterbotham ; Burnett- 
Hail. 
SOLICITORS : 
& Sons, Truro. 
(Reported by Miss B. A. Bicxnet, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Delbert-Evans v. Davies 
Humphreys and Oliver, JJ. 15th May, 1945. 
Contempt of court—Publication of matter pending appeal against 
conviction to Court of Criminal A ppeal—Matter sub judice. 

Application for an order for a writ of attachment. 

On the 29th November, 1944, the applicant, a registered 
medical practitioner, was convicted at the Central Criminal Court 
of certain offences, and sentenced to five years’ penal servitude. 
He gave notice of appeal against conviction only. On the 3rd 
December, the respondent, the editor of a newspaper, published 
an article containing, inter alia, the statements that the applicant’s 
case had been investigated for many years by the police and that 
he had amassed and concealed a fortune. The applicant then 
obtained leave to apply for an order for a writ of attachment 
against the respondent for alleged contempt of court on the 
ground that, notice of appeal to the Court of Criminal Appeal 
having been given, the case was sub judice until the determination 
of the appeal, the hearing of which might have been prejudiced 
by the article. The appeal was dismissed in February, 1945. 

HuMPHREYS, J., said that the question was whether, when a 
person had been convicted on indictment of a crime and was, or 
probably would be, an appellant to the Court of Criminal Appeal 
against his conviction, comments by a newspaper in relation to 
the case could be made the subject of proceedings for contempt 
of court. R. v. Parke [1903] 2 K.B. 432, and Brodie v. Bevan 
[1922] 1 Ch. 276, established that proceedings were pending so 
long as any further step in the matter could be taken. A case 
was, therefore, still sub judice between conviction and the date 
of appeal to the Court of Criminal Appeal, and the publication of 
improper matter during that period might amount to contempt 
of court. The question was whether, that being so, the publication 
of defamatory matter, which would admittedly amount to 


Coode, Kingdon, Cotton & Ward, for Chilcott 


“contempt of court if published before trial of the case by a jury, 


could be said to be calculated to prejudice the fair hearing of an 
appeal by the Court of Criminal Appeal. If that court existed 
for the sole purpose of deciding questions of law, the answer 
might well be in the negative ; but the court had many functions 
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to perform, one of which, as decided in Crane v. Director of Public 
Prosecutions (1921), 15 Cr. App. Rep. 183, was to grant a venire 
de novo if it annulled proceedings on an indictment as being void. 
That was in itself a sufficient answer to the question whether such 
a publication could possibly prejudice the trial of an accused 
person. It certainly could, but it was wrong to assume that the 
only object of punishing a contempt of court in a criminal case 
was to prevent a juryman from reading matters of which he 
ought to know nothing. His lordship referred to the judgment 
of Wills, J., in R. v. Parke, supra, and said that the bringing 
before the minds of judges who had to try an appeal in a criminal 
case matters which they did not desire to know and which, if 
brought to their attention, were likely to prejudice them in the 
impartial consideration of the case, was wrong. In the circum- 
stances of the present case, however, there was nothing in the 
article calculated to prejudice the hearing of an appeal against 
conviction only. There was no evidence that the members of the 
Court of Criminal Appeal had read the newspaper, or, if they had, 
had been affected by it. It would be much better for editors to 
reserve their comments until a case was over, which, in the case 
of a criminal trial, was when the Court of Criminal Appeal had 
determined the appeal, ifany. The application, however, would 
be dismissed. 

CounsEL: Beresford, K.C., and Diamond ; Valentine Holmes 
and Arthian Davies. 

Soticitors : Samuel Coleman ; Roche, Son & Neale. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


R. v. Newmarket Assessment Committee, 
ex parte Allen Newport, Ltd. 
MacKinnon, L.]J. (sitting as an additional judge), Humphreys and 
Oliver, JJ. 29th June, 1945 
Rating—Proposal agreed to by ratepayer—Representations by rating 
officer in vatepayer’s absence—Premises inserted in list at price 
higher than that named in proposal—Jurisdiction—Irvegularity 
of procedure. 

Application for an order of certiorari. 

The applicant company were the owners of a ballast pit which 
had been closed down until shortly before June, 1944. On the 
20th June, 1944, the rating and valuation officer of Mildenhall 
Rural Dstrict Council notified the company of a proposal to 
include the pit as a new assessment in the valuation list at an 
annual value of £2,500. The company objected that the assess- 

. ment was excessive, but only on the ground that it was an 
industrial hereditament, and stated that if it were so treated they 
would not wish to appear before the assessment committee. The 
officer replied that he consented, on behalf of the rating authority, 
to the hereditament being treated as an industrial hereditament, 
and that he would so inform the assessment committee. When 
that matter was considered at the meeting of the assessment 
committee, the company, as arranged, not being present, a 
representative of the county valuation committee intervened 
and made representations to the effect that the valuation of the 
pit ought to be £25,000 and not £2,500. The assessment com- 
mittee thereupon informed the company that they had 
provisionally determined the proposal to insert the pit in the 
list at £2,500, and had decided that it be inserted provisionally 
“at N.A.V. £18,000 rateable, £4,500 (industrial).”” The company 
replied that the committee had no jurisdiction to determine a 
valuation higher than that proposed on the 20th June. Ata 
further meeting of the committee the company appeared and 
repeated the objection. At an adjourned meeting the com- 
mittee confirmed the provisional determination, whereupon the 
company made this application to quash that determination on 
grounds to the effect that there was no jurisdiction in the com- 
mittee to insert the premises in the list at a value higher than that 
named in the proposal. 

MacKinnon, L.J., said that it was not necessary to determine 
the abstract question whether the assessment committee had 
jurisdiction to fix a valuation higher than that specified in the 
proposal, assuming the proceedings to have been in other respects 
in accordance with the machinery prescribed by the Rating and 
Valuation Act, 1925. There was another ground on which this 
application should succeed: In performing their functions under 
s. 37 of the Act of 1925, the assessment committee must act 
judicially ; they must hear all parties entitled to be heard, and 
act only on evidence given in the presence of those parties and 
cross-examined to, and after the parties had themselves given 
evidence. The provisional determination sent to the company 
had been the result of a so-called hearing by the assessment 
committee at which the company had been invited by the rating 
authority’s officer not to be present because they were agreed as 
to the proposal to be made. At that meeting the committee had, 
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however, heard representations, at any rate, if not evidence, on 
behalf of the county valuation committee as to facts which could 
only properly be brought before the assessment committee by 
witnesses giving evidence about figures, values, etc. True, 
when the company later appeared before the assessment com- 
mittee, they objected only on the question of jurisdiction to 
increase the figure specified in the proposal ; but that did not in 
his (his lordship’s) opinion debar them from now contending that 
the proceedings of the assessment committee had been irregular. 
That committee should, as soon as they learned that the county 
valuation committee wanted to put in a counter-proposal, have 
adjourned the matter and notified the company of the counter- 
proposal. That procedure might eventually have led to the same 
result, but the irregularity entitled the company to succeed in 
this application. 

HumMPHREYS, J., gave judgment agreeing. 

OLIVER, J., agreed. 

COUNSEL: Squibb ; Colin Pearson. 

Soticirors: Blyth, Dutton & Co., for W. J. & J. G. Taylor, 
Newmarket; Field, Roscoe & Co., for Ennions, Newmarket. 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
Srini Vasan (otherwise Clayton) v. Srini Vasan 
Barnard, J. 17th May, 1945 
Husband and wife—Nullity—Man’s Hindu marriage—Subsequent 
ceremony of marriage with woman in England—Whether Hindu 
marriage vecognised and English marriage a nullity. 

Undefended petition for nullity of marriage. 

In 1936 an English woman, then domiciled in England, went 
through a form of marriage in England with a Hindu, then 
domiciled in India but temporarily resident in this country, 
The parties lived together in England until 1937, when the 
respondent returned to India without the petitioner. He never 
returned to this country, nor had he communicated with the 
petitioner since 1938. At the time of the English marriage the 
respondent already had a Hindu wife, whom he had married 
in India according to Hindu law in 1933, and that marriage was 
still subsisting in 1936. Expert evidence was called to prove that 
the Hindu marriage would be recognised as a valid marriage by 
the courts of British India, and on that ground the petitioner 
sought to have the English marriage set aside as a nullity. 

(Cur. adv. vult.) 

BARNARD, J., said that the question was whether potentially 
polygamous marriages were recognised in the English courts, 
Many text books said that only monogamous marriages were 
recognised in the courts of this country, but he did not agree. 
In the course of his judgment in Hyde v. Hyde and Woodmansee 
(1866), 1 P. & D. 130, Lord Penzance, in deciding that the 
Divorce Court would not entertain a matrimonial cause in respect 
of any but monogamous marriages, had made it clear by his 
concluding words that he was only referring to remedies as 
between parties seeking relief according to the matrimonial law 
of England. Lord Maugham, L.C., in the Sinha peerage claim 
before the committee of privileges in the House of Lords (Sinha 
peerage claim (1939), Lords Journal, vol. 171, 350), said that 
“‘a Hindu marriage between persons domiciled in India is 
recognised in our courts.” To deny recognition here would be 
bad law, and therefore he would recognise the respondent’s 
Hindu marriage as a fact which was subsisting at the time of the 
ceremony of marriage with the petitioner. That ceremony 
being a nullity, the petitioner was entitled to a decree nist. 

CounsEL: William Latey. There was no appearance by or 
for the respondent. 

Soticitors: Burton, Yeates & Hart. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Ramsdale v. Ramsdale 
Lord Merriman, P., and Wallington, J. 20th July, 1945. 
Divorce (Summary Jurisdiction)—Adultery—Evidence. 

Appeal from an order made by Wigan justices. 

On the 11th March, 1942, a court of summary jurisdiction, 
sitting at Wigan, on the application of the respondent wife, who 
complained that her husband, the present appellant, had deserted 
her, ordered him to pay her 25s. a week until further notice, no 
separation order being made. The husband’s allegation that the 
wife had committed adultery with a named man was rejected by 
the court. On 16th May, 1945, Wigan justices dismissed an 
application by the husband for the discharge of the order of 
March, 1945, on the ground of the wife’s subsequent adultery 
with the named man. The justices were not satisfied that adultery 
had been committed, and the husband now appealed. 
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LorD MERRIMAN, P., said that the court proposed to remit the 
case for re-hearing, and to indicate the lines on which the justices 
should approach it. The case was important. It would be 
assumed that at the earlier hearing the justices had rightly held, 
on the evidence before them, that the husband was not justified 
in leaving the matrimonial home. On the application to discharge 
the earlier order, the issue, of course, was whether the wife had 
committed adultery with the named man since the date of the 
earlier hearing. The second hearing was before different justices, 
who were accordingly unaware of the background of the association 
to which witnesses for the husband had testified before them, 
and the tendency was to present and consider the case on the 
basis that all that was relevant was what had happened since the 
earlier hearing. The fact that the issue was whether adultery 
had been committed since the earlier hearing did not mean that 
evidence should be excluded about the nature of the association 
between the wife and the named man before that date. There 
was no direct evidence of adultery, and it was sought to infer it 
from an association of an affectionate and illicit character. In 
such a case the court must have all the evidence relating to the 
association, and not merely that part of it relating to events 
after a certain date. In particular, one witness had given 
evidence of kissing, etc., at the first hearing, which was not 
repeated at the second. A further matter was the allegation 
that the wife had contracted syphilis in 1942, from which it was 
sought to infer adultery, since the husband had no such disease. 
That was an instance of an attempt to convict on circumstantial 
evidence, the rules relating to which were elementary. That part 
of the husband’s case had been presented on the evidence only 
of the doctor who had carried out blood tests on the wife. Those 
tests might, perhaps, be conclusive on the existence of syphilis, 
but the doctor had gone further and expressed an opinion, based, 
no doubt, on records of examinations of the patient by other 
doctors, case sheets, etc., that it was a primary infection, in all 
probability by sexual intercourse. That evidence should have 
been given at first hand by those who had examined her. It was 
not enough to rely on the blood tests alone. The fact that the 
wife was shown to be suffering from syphilis was cogent evidence, 
but it had not been driven home as conclusively as circumstantial 
evidence should be. The case would be remitted for re-hearing on 
those lines. 

WALLINGTON, J., agreeing, pointed out that, in such a case, 
the whole of the evidence of inclination might be founded on facts 
anterior to the original hearing, and the whole of the evidence of 
opportunity on facts occurring after it. If in such a case the 
court heard only the latter evidence, it would have only half of 
the case before it. 

CounsEL: T. E. Curtis. 
not represented. 

Soticitors: Braikenridge & Edwards. 

(Reported by R. C. Catsurn, Esgq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
R. v. Darry 
Humphreys, Oliver and Birkett, JJ. 16th May, 1945 
Criminal law—Sentence—Sentences totalling move than three years’ 
hard labour—Practice of the court. 

Appeal against sentences. 

The appellant was convicted at Oxfordshire Quarter Sessions 
on three counts of (1) housebreaking and stealing an attaché 
case; (2) attempted housebreaking with intent to steal; and 
(3) assaulting a police officer in the execution of his duty, contrary 
to s. 28 of the Offences against the Person Act, 1861. He was 
sentenced on the first conviction to eighteen months, on the second 
to nine months, and on the third to nine months’ imprisonment, 
in each case with hard labour—a total of three years. The 
appellant was granted leave to appeal against his sentences on 
the ground that they were improper and/or excessive in that 
they aggregated a term of more than two years’ imprisonment 
with hard labour. 

HumMPHREYS, J., giving the judgment of the court, said that 
the court did not hold that there was anything illegal in passing 
consecutive sentences amounting in all to a longer term of 
imprisonment with hard labour than two years, indeed, its view 
was to the contrary ; yet it was not, and had not been for many 
years, the practice to do so. In R. v. Hayley Morris (1926), 
19 Cr. App. Rep. 75, the court had refused to disturb consecutive 
sentences of imprisonment for two years with, and twelve months 
without, hard labour. The court might in this case order the 
two sentences of nine months’ imprisonment to be served without 
hard labour, in which event the case would be similar to that case. 
Owing, in part, to observations in that case by Lord Hewart, C.]., 
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the Penal Servitude Act, 1926, was passed by which, in such 
a case as this, the court could pass, instead of the sentences of 
imprisonment, one of penal servitude, which would result in the 
person convicted suffering the same number of years’ incarcera- 
tion. This was a bad case: the assault on the constable was 
serious and the appellant had a shocking record. The court 
proposed to substitute for the three sentences one of three years’ 
penal servitude under the Act of 1926. 

CouNsEL: Seaton. The Crown did not appear. 

SOLICITOR: The Registrar of the Court of Criminal Appeal. 

(Reported by R. C. CaLBurn, Esq., Barrister-at-Law.] 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1945: 
Trading with the Enemy (Authorisation) (Nether- 
lands) Order, Spept. 10. 
Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Netherlands) Order. Sept. 10. 
Trading with the Enemy (Custodian) (Amendment) 
(Netherlands) Order. Sept. 10. 
House of Commons Papers (Session 1945-46) 
Select Committee on Procedure in the Public Business, 
Minutes of Evidence taken before the Committee, 2nd Day. 
Sept. 19, 1945. 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2] 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed Mr. PETER MILLER to be 
Chief Accountant of the Supreme Court Pay Office in succession 
to Mr. Walter Dack, I.S.0., who retired on the 21st September. 

The Colonial Legal Service announce the following appoint- 
ments :— 

Mr. C. T. Apsott, Assistant Judge of the Protectorate 
Courts, Nigeria, to be Puisne Judge, Nigeria; Mr. H. M. S. 
Brown, Assistant Judge of the Protectorate Courts, Nigeria, 
to be Puisne Judge, Nigeria; Mr. G. CaLLow, Assistant 
Judge of the Protectorate Courts, Nigeria, to be Puisne Judge, 
Nigeria ; Mr. C. A. Hooper, Procureur and Advocate-General, 
Mauritius, to be Puisne Judge, Gold Coast; Mr. A. G. B. 
Manson, Assistant Judge of the Protectorate Courts, Nigeria, 
to be Puisne Judge, Nigeria; Sir G. G. PauL, Chief Justice, 
Sierra Leone, to be Chief Justice, Tanganyika; Mr. A. C. 
SPURLING, Crown Counsel, Kenya, to be Solicitor-General, 
Trinidad. 

Mr. R. STROTHER-STEWART,  barrister-at-law, has been 
appointed one of the Chairmen of the Pensions Appeal Tribunals 
under the Pensions Appeal Tribunals Act, 1943. He was called 
by the Inner Temple jn 1919. 

Mr. ALBERT P att, solicitor, of Messrs. Bostock & Platt, 
solicitors, of Hyde, Cheshire, has been appointed Clerk to the 
Ashton Borough Magistrates. He was admitted in 1940. 


Mr. THomas M. Wricut, Clerk and Solicitor to Darlaston 


U.D.C., Staffs, has been appointed to a similar position with the 
Hebburn-on-Tyne U.D.C. He was admitted in 1924. 


No. 1117. 
No. 1118. 


No. 1119. 


Notes 

Judge C. L. Shiel, of the Tyrone County Court, has resigned 
his post in order to resume practice at the Bar. He was 
appointed in 1943. 

The Legal & General Assurance Society, Ltd., together with 
its associated companies, the Gresham Insurance Societies, 
subscribed £1,000,000 to the London ‘‘ Thanksgiving ’’ Week. 

GERMAN WAR CRIMES. 

The members of the British War Crimes Executive are as. 
follows :— 

Sir Hartley Shawcross, K.C., M.P. (Attorney-General), 
chairman; Sir David Maxwell Fyfe, K.C., M.P., deputy 
chairman ; Sir Frank Soskice, K.C., M.P. (Solicitor-General), 
Mr. G. D. Roberts, K.C., Major Elwyn Jones, M.P., barrister- 
at-law, Mr. E. G. Robey, barrister-at-law, Major-General 
Lord Bridgeman, Professor Lauterpacht, an authority on 
international law, Mr. Passant, Mr. P. Dean, Mr. George 
Coldstream, Mr. M. E. Reed, Mr. R. A. Clyde, secretary for 
the United Kingdom, Colonel H. Phillimore, secretary for 
the Continent, Sir Thomas Barnes, Treasury Solicitor, and 
Mr. W. V. S. Sinclair, barrister-at-law. 











